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SUMMARY:’  On  January  6,  1977,  the 
Federal  Energy  Administration  (PEA) 
issued  a  Notice  of  Proposed  Rulemaking 
and  Public  Hearing,  concerning  pro¬ 
posed  amendments  to  Subpart  D  of  the 
Mandatory  Petroleum  Price  Regulations 
to  provide  additional  price  incentives  for 
the  increased  production  of  domestic 
crude  oil  through  the  application  of  ter¬ 
tiary  enhanced  recovery  techniques.  42 
FR  2646  (January  12,  1977). 

The  proposed  incentives  were  intended 
to  implement  the  provisions  of  section 
122  of  the  Energy  Conservation  and  Pro¬ 
duction  Act  (“ECPA”),  Pub.  L.  94-385 
(August  14, 1976) . 

The  purpose  of  this  Notice  is  to  set 
forth  the  basic  decisions  which  the  PEA 
has  made  with  respect  to  the  tertiary 
recovery  incentive  program,  which  will 
be  implemented  in  final  regulations  to 
be  Issued  in  the  near  future. 

DATES:  Although  the  PEA  may  be  re¬ 
questing  comments,  limited  to  technical 
matters,  in  connection  with  the  issuance 
of  detailed  regulations  implementing  the 
program,  comments  are  not  requested 
with  respect  to  this  Notice.  The  effec¬ 
tive  date  of  the  regulations  to  implement 
the  program  will  be  announced  when 
those  regulations  are  issued.  According¬ 
ly,  there  are  no  applicable  dates  with 
respect  to  ttiis  Notice. 

ADDRESSES:  For  the  same  reasons, 
there  are  no  applicable  addresses, 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

P.  Scott  Bush  (Policy  and  Program 
Evaluation) ,  12th  &  Pennsylvania  Ave¬ 
nue,  NW.,  Room  4109,  Washington, 
D.C.  20461,  202-566-9193. 

Edwin  Mampe  (Regulatory  Programs) , 
2000  M  Street,  NW.,  Room  2304,  Wash¬ 
ington,  D.C.  20461,  202-254-7200. 

Cliff  G.  Russell  (Office  of  General 
Counsel) ,  12th  &  Pennsylvania  Avenue, 
NW.,  Room  5138,  Washingrton,  D.C. 
20461,  202-566-9567. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Public  hearings  were  held  in  Dallas, 
Texas,  on  February  28,  1977,  and  in 
Washington,  D.C.,  on  March  3  and  4, 
1977,  at  which  a  total  of  25  interested 
persons  made  oral  statements.  In  addi¬ 
tion,  the  FEA  received  a  total  of  35  writ¬ 
ten  comments  in  response  to  its  proposal. 
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I.  Summary  of  the  Program 

A.  PRINCIPAL  FEATURES  OF  THE  PROGRAM 

Very  generally,  the  program  for  im¬ 
plementing  additional  price  incentives 
for  the  increased  production  of  domestic 
crude  oil  through  the  application  of  ter¬ 
tiary  enhanced  recovery  techniques  will 
provide  that  incremental  crude  oil  pro¬ 
duced  as  a  result  of  a  qualified  (and  cer¬ 
tified)  tertiary  enhanced  recovery  proj¬ 
ect  may  be  sold  at  market  level  prices. 
More  specifically,  the  program  vail  have 
the  following  essential  features: 

1.  Incentive  Price. 

The  price  permitted  for  qualifying 
incremental  tertiary  production  will  be 
the  market  clearing  price.  That  is,  the 
price  of  such  crude  oil  will  not  be  limited 
by  a  price  ceiling,  and  in  this  sense  will 
be  “exempt”  from  price  controls. 

Based  on  current  projections,  there  ap¬ 
pears  to  be  sufficient  flexibility  under  the 
composite  price  requirements  of  the  En¬ 
ergy  Policy  and  Conservation  Act 
(“ECPA,”  Pub.  L.  94-163)  to  provide 
reasonable  assurance  that  the  prices  for 
tertiary  crude  oil  and  other  categories 
of  crude  oil  will  not  be  subject  to  future 
freezes  or  roll-backs.  Accordingly,  FEA 
does  not  propose  to  submit  for  Congres¬ 
sional  approval  an  “energy  action”  pur¬ 
suant  to  the  procedures  of  section  551  of 
the  EPCA  in  order  to  provide  f<Mr  any 
increase  in  the  statutory  c(xnpo6ite 
price. 

2.  Qualifying  Projects: 

a.  In  General. 

The  crude  oil  entitled  to  the  incentive 


price  will  be  the  incremental  crude  oil 
which  is  produced  as  the  result  of  a 
“qualified  tertiary  enhanced  recovery 
project.”  A  “tertiary  enhanced  recovery 
project”  is  one  which  is  within  the  defl- 
nltlcms  to  be  set  forth  in  the  regulations, 
and  will  include  miscible  fluid  displace¬ 
ment,  steam  drive  injection,  cyclic 
steam  injecticm,  microemulsion  (or 
micellar /emulsion)  flooding,  in  situ 
combusion,  piolymer  augmented  water- 
flooding,  alkaline  (or  “caustic”)  water- 
flooding,  carbon  dioxide  augmented 
waterflooding,  and  immiscible  carbon 
dioxdie  displacement.  The  definitions  of 
these  techniques  will  be  substantially  as 
set  forth  in  the  January  Notice  of  Pro¬ 
posed  Rulemaking  (see  42  FR  2646.  at 
2662-63) ,  with  some  minor  modifications 
to  include  certain  variations  of  the  above 
basic  techniques. 

The  above  types  of  projects  will  be  en¬ 
titled  to  the  incentive  only  if  they  are 
determined  to  qualify  for  the  incentive 
on  economic  groimds,  i.e.,  only  if  they 
are  shown  by  the  producer  to  be  imeco- 
nomic  in  the  absence  of  the  incentive. 
The  producer  will  be  required  to  make 
this  economic  showing  in  all  cases,  re¬ 
gardless  of  which  of  the  above  techniques 
is  to  be  utilized,  and  will  be  required  to 
receive  FEA  certification  that  tiie  proj¬ 
ect  does  qualify  for  the  incentive  on 
economic  grounds  prior  to  pricing  any 
production  at  the  incentive  price  level. 
Thus,  there  will  not  be  two  categories 
of  techniques  as  originally  proposed,  one 
of  which  automatically  qu^ifles  for  the 
incentive  without  a  prior  economic  show¬ 
ing  and  one  of  which  qualifies  only  upon 
such  a  showing.  All  projects  must  be 
qualified  on  the  basis  of  a  particularized 
showing  of  economic  need  for  the  incen¬ 
tive,  regardless  of  the  technique  applied, 
b.  Existing  Projects. 

In  general,  only ‘“new”  projects  (i.e., 
those  commenced  after  the  date  of  is¬ 
suance  of  the  final  regulations) ,  and  ex¬ 
pansions  of  existing  projects,  will  be  en¬ 
titled  to  the  incentive.  However,  an 
existing  project  may  qualify  for  the  in¬ 
centive  if  the  producer  demwistrates 
that:  (i)  the  project  would  be  aban¬ 
doned  in  the  absence  of  the  incentive 
because  of  a  material  change  of  cir¬ 
cumstances  since  the  initiation  of  the 
project;  and  (ii)  viewed  prospectively 
under  the  circumstances  existing  at  the 
time  FEA  certification  is  sought,  the 
project  qualifies  for  the  incentive  on  eco¬ 
nomic  grounds.  In  determining  whether 
an  existing  project  qualifies  on  economic 
grounds,  the  FEA  would  generally  dis¬ 
regard  “sunk”  investment  and  would 
focus  principally  on  the  marginal  or 
variable  costs  of  eontinulng.  However, 
if  such  a  project  does  qualify  for  the 
Incentive  under  these  criteria,  it  would 
prospectively  receive  the  incentive  on 
the  same  basis  as  a  new  project. 
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3.  Quantity  of  Crude  Oil  Entitled  to  the 
Incentive  Price  (“Incr«nental”  Crude 
OU). 

In  order  for  crude  oil  produced  from 
a  qualified  tertiary  enhanced  recovery 
project  to  receive  the  incentive  price,  it 
must  also  be  incremental  to  that  which 
would  have  been  produced  from  the 
property  or  project  area  in  the  absence 
of  the  tertiary  project.  Only  such  incre¬ 
mental  production — ^which  is  not  neces¬ 
sarily  equal  to  total  production  occur¬ 
ring  after  project  implementation — will 
be  entitled  to  the  incentive  price. 

The  basis  for  determining  incremental 
production,  and  the  projected  amount  of 
such  production,  will  be  established  and 
certified  prospectively  by  FEA,  with  the 
assistance  of  existing  state  and  federal 
regulatory  authorities  having  jurisdic¬ 
tion  over  the  property  in  question.  A  non- 
incremental  production  baseline  will  be 
established  for  the  property  or  project 
area  in  question  which  will  consist  of 
projected  maximum  feasible  production 
from  existing  recovery  efforts  on  the 
property  or  project  area.  Incremental 
production  for*  any  period  after  imple¬ 
mentation  of  a  project  will  be  all  produc¬ 
tion  from  the  property  or  project  area 
during  that  period  which  is  in  excess  of 
the  previously  established  and  certified 
non-incremental  volumes  for  that  period. 
Providing  for  a  non-incremental  baseline 
consisting  only  of  projected  production 
from  recovery  efforts  existing  on  the 
property  on  or  prior  to  the  date  that  cer¬ 
tification  is  granted  is  in  contrast  to  the 
proposal  contained  in  the  January  No¬ 
tice.  Under  the  proposal,  projected  non- 
incremental  production  would  have  in¬ 
cluded  imputed  production  from  any 
non-tertiary  techniques  which  might 
theoretically  have  been  applied  to  the 
property  but  which  had  not  in  fact  been 
so  applied. 

Incremental  production  will  not  be 
deemed  to  occur  prior  to  the  date,  estab¬ 
lished  in  the  certification,  that  the  initial 
production  response  to  the  tertiary  tech¬ 
nique  is  projected  to  occur. 

4.  Certification  and  Recertification  Pro¬ 
cedures 

To  receive  the  incentive  price,  a 
producer  must  first  apply  for  and  re¬ 
ceive  certifications  establishing:  (1)  that 
the  project  qualifies  for  the  incentive  on 
economic  grounds;  and  (2)  the  basis  for 
determining  the  amount  of  incremental 
crude  oil  which  will  be  produced  from  the 
project. 

Application  for  certification  will  be 
made  to  the  FEA,  which  will  generally 
be  responsible  for  the  processing  of  such 
applications  and  the  final  determinations 
made.  However,  it  is  the  FEA’s  intention 
to  utilize  the  expertise  of  existing  state 
and  federal  regulatory  agencies  to  the 
fullest  extent  feasible,  particularly  as 
regards  the  basis  for  determining  the 
amount  of  incremental  crude  oil  to  be 
produced.  Therefwe,  upon  receipt  and 
acceptance  of  an  application,  the  FEA 
will  contact  the  relevant  agency  and  ar¬ 
range  with  it  a  schedule  for  developing 
the  necessary  information  and  making 
the  necessary  determinations.  It  is  the 
FEA’s  intention  to  permit  this  informa¬ 


tion  to  be  developed  in  the  context  of 
existing  state  and  federal  agency  pro¬ 
cedures,  to  the  extent  feasible. 

In  connection  with  its  issuance  of  de¬ 
tailed  regulations,  the  FEA  will  publish 
guidelines,  for  the  benefit  of  the  producer 
and  the  relevant  state  and  federal  agen¬ 
cies,  setting  forth  the  nature  of  the  in¬ 
formation  required  to  make  the  neces¬ 
sary  determinations.  In  section  n.  D.I., 
below,  is  set  forth  a  general  statement 
of  the  type  of  information  the  FEA  be¬ 
lieves  will  be  required. 

The  burden  will  be  upon  the  producer 
to  establish  that  the  project  qualifies  for 
the  incentive  on  economic  grounds,  and 
to  establish  the  amoimt  of  incremental 
crude  oil  to  be  produced.  Among  other 
items,  the  producer  must  satisfactorily 
establish  the  territorial  and  economic 
scope  and  timing  of  the  project,  and 
must  (particularly  where  the  project  does 
not  coincide  with  property  boimdaries) 
imdertake  to  measure  production  by 
means  acceptable  to  the  FEA  in  order 
to  establish  the  actual  amoimt  of  incre¬ 
mental  production  from  the  project  area. 

In  recc^ition  that  there  may  be  long 
lead-times  between  certification  and  the 
first  production  response  from  a  project, 
and  in  recognition  that  any  estimating 
errors  or  omissions  occurring  in  the  cer¬ 
tification  process  can  result  in  significant 
aberrations  (particularly  in  future 
years)  the  FEA  may  require  recertifica¬ 
tion  of  incremental  and  non-incremental 
production  voliunes  if  post-certification 
production  history  is  substantially  at 
variance  with  volumes  projected  in  the 
certification  process.  A  substantial  vari¬ 
ance  would  be  deemed  to  exist  if,  in  any 
18-month  period,  actual  incremental  or 
non-incremental  production  for  that  pe¬ 
riod  varies  from  toe  certified  volumes  by 
more  than  20  percent  or  by  more  than 
an  average  of  50  barrels  per  day,  which¬ 
ever  is  greater.  Although  incremental 
production  in  any  period  would  be  all 
actual  production  in  excess  of  toe  certi¬ 
fied  non-incremental  volumes,  in  order 
to  permit  toe  FEA  to  re-evaluate  original 
estimates  a  projected  amount  of  incre¬ 
mental  production  would  also  be  estab¬ 
lished  at  toe  time  of  initial  certification. 

The  provision  for  recertification  does 
not  necessarily  mean  that  incremental 
volumes  will  be  adjusted.  It  means  only 
that  a  substantial  variance  in  produc¬ 
tion  will  be  cause  for  an  inquiry  into  toe 
bases  upon  which  the  original  estimates 
were  made,  in  order  to  determine 
whether  there  were  any  material  errors 
or  omissions  in  making  such  estimates 
or  whether  there  exists  any  other  cause 
for  revising  the  original  certification.  It 
should  be  emphasized  that  there  would 
be  no  revision  or  revocation  of  the  origi¬ 
nal  certification  merely  because  there  is 
a  substantial  production  variance:  revi¬ 
sion  or  revocation  would  occur  only  if 
the  reasons  for  such  variance  are  the 
existence  of  material  errors  or  omissions 
in  toe  original  certification  of  which  the 
producer  knew  or  should  have  knoT^m. 
This  provision  lor  recertification  is  in 
addition  to  other  grounds  for  revision  or 
revocation  of  certifications  discussed  in 
toe  proposed  rulemaking,  such  as  a  pro¬ 
ducer’s  failure  to  implement  toe  project 


at  the  time  and  in  the  manner  repre¬ 
sented  In  the  sqDplicatkm  fen*  certifica¬ 
tion.  In  addition,  this  recertification  pro¬ 
cedure  would  not  preclude  a  producer’s 
seeking  modification  of  toe  original  cer¬ 
tification  at  any  time  based  upon 
changed  circumstances  since  the  time  of 
toe  initial  certification. 

B.  EXPERIMENTAL  NATURE  OF  THE  PROGRAM 

In  response  to  its  January  Notice,  toe 
FEA  received  a  wide  variety  of  responses 
on  toe  large  number  of  difficult  Issues 
presented  by  any  effort  to  provide  a 
specific  incentive  for  tertiary  enhanced 
recovery  techniques.  ’These  comments 
ranged  from  toe  optimistic  assessment 
that  toe  proposed  program  was  (with 
minor  changes)  adequate,  to  toe  pessi¬ 
mistic  statements  that  toe  proposed  pro¬ 
gram  was  essentially  unworkable. 

As  indicated  in  section  n.,  below,  toe 
FEA  has  modified  parts  of  its  proposed 
program  in  response  to  commente  re¬ 
ceived,  and  in  other  respects  it  has  ad¬ 
hered  to  its  initial  proposal.  Also,  in 
adopting  this  program  toe  FEA  has  at¬ 
tempted  to  address  certain  related  tech- 
nicad  issues. 

However,  it  is  apparent  that  there  is 
no  single  perfect  means  to  resolve  these 
difficult  issues,  and  that  there  remain 
substantial  unanswered  questions  as  to 
how  well  toe  program  outlined  above 
will  work  in  practice.  Whether  this  pro¬ 
gram  will  elicit  substantial  producer  re¬ 
sponse,  and  how  it  can  best  be  admin¬ 
istered,  are  questions  W’hich  toe  FEA  has 
determined  should  now  be  answered  by 
actual  experience  in  attempting  to  im¬ 
plement  toe  program  described. 

Therefore,  although  toe  above -de¬ 
scribed  program  represents  toe  FEA’s 
best  efforts  to  accommodate  and  balance 
the  many  competing  considerations  in¬ 
volved,  the  FEA  will  continue  to  review 
the  operation  of  this  program  in  light 
of  toe  actual  experience  it  acquires  in 
administering  it.  For  example,  the  FEA 
may  find  that  it  can  develop  reasonably 
refined  criteria  for  establishing  when  a 
project  may  qualify  for  toe  incentive 
without  toe  need  for  economic  review', 
based  upon  the  data  it  acquires  in  toe 
course  of  reviewing  a  number  of  applica¬ 
tions,  There  are  many  other  examples, 
but  in  general  it  is  the  FEA’s  intention  to 
imdertake  a  thorough  review  of  toe  pro- 
the  FEA  may  issue  further  proposed 
rules  to  make  any  necessary  revisions 
or  improvements  in  the  program. 

The  FEA  also  recognizes,  however,  that 
producers  invest  substantial  time  and 
money  in  determining  whether  to  un¬ 
dertake  projects  of  this  nature,  and  that 
applications  for  certification  pursuant  to 
the  present  program  will  require  such 
a  substantial  investment.  ’Therefore,  in 
order  to  provide  the  maximum  feasible 
stability  for  producer  planning,  toe  FEA 
has  determined  that  if  an  application 
for  certification  is  received  and  accepted 
for  processing  under  the  present  pro¬ 
gram  at  any  time  prior  to  toe  issuance 
of  further  proposed  amendments  to  toe 
program,  the  producer  will  not  be  af¬ 
fected  adversely  by  any  change  in  toe 
basic  scope  of  toe  incentive  proposed  by 
any  such  amendments.  If  application  of 
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the  new  proposed  rules  would  adversely 
affect  the  producer’s  position,  It  Is  the 
FEA’s  Intenticxi  that  the  producer’s  ap¬ 
plication  will  to  that  extent  be  reviewed 
under  the  rules  existing  at  the  time  the 
application  is  accepted.  In  addition,  a 
certification  given  prior  to  the  Issuance 
of  any  proposed  amendments  will  not  be 
changed,  by  reason  of  the  amendments, 
where  the  changes  would  adversely  af¬ 
fect  the  producer.  Revision  or  revocation 
of  any  such  certification  would  be  ac¬ 
complished,  if  at  all,  only  pursuant  to  the 
rules  under  which  the  particular  cer¬ 
tification  was  granted.  For  purposes  of 
applying  this  policy,  the  FEA  will  provide 
formal  notice  to  the  producer  at  the  time 
a  particular  application  has  been  ac¬ 
cepted.  Of  course,  in  order  to  be  accept¬ 
able,  the  application  must  contain  the 
required  information  and  supporting 
data,  and  must  not  require  substantial 
additional  information  in  order  to  enable 
the  FEA  to  commence  the  review  proc¬ 
ess. 

It  is  possible  that,  at  least  initially, 
the  PEA  will  require  monthly  post-cer¬ 
tification  reports  from  producers  receiv¬ 
ing  certifications.  The  purpose  of  such 
reports  would  be  not  only  to  monitor 
progress  on  specific  projects  that  have 
received  certifications,  but  also  to  keep 
the  FEA  advised  with  respect  to  the  ope¬ 
ration  of  its  program  generally. 

II.  Farther  Discussion  of  the  Program 

A.  INCENTIVE  PRICE 

The  PEA  has  determined  that  qualify¬ 
ing  tertiary  production  should  receive  a 
market-clearing  price.  It  has  determined 
at  this  time  not  to  adopt  the  alternative, 
discussed  in  the  January  Notice,  of  limit¬ 
ing  the  incentive  to  an  “upper  tier’’  price, 
for  several  reasons. 

First,  the  vast  majority  of  comments 
received  in  the  rulemaking,  noting  espe¬ 
cially  the  high  risks  of  tertiary  recovery 
efforts,  aserted  that  a  market-clearing 
price  was  required  in  order  to  stimulate 
meaningful  responses  to  the  incentive. 
Hiese  assertions  are  supported  in  gen¬ 
eral  by  the  Lewin  Study  on  “The  Poten¬ 
tial  and  Economics  of  Enhanced  Oil  Re¬ 
covery”  (the  “Lewin  Study”),  referred 
to  in  the  January  Notice  and  up-dated 
as  of  November  1976,  which  indicates 
that  more  enhanced  production  will  re¬ 
sult  from  market  level  oil  prices  than 
from  upper  tier  prices.  The  Lewin  Study 
also  Indicates  that  there  are  several  res¬ 
ervoirs  for  which  tertiary  recovery  ef¬ 
forts  are  marginally  economic  at  cur¬ 
rent  world  oil  prices;  thus,  tertiary  re¬ 
covery  in  these  reservoirs  would  presum¬ 
ably  be  uneconomic  at  current  upper  tier 
prices. 

'The  FEA  recognizes  that  a  number  of 
those  asserting  the  need  for  market¬ 
clearing  prices  also  asserted  the  need  to 
provide  such  prices  for  all  production 
from  a  tertiary  project,  and  not  just  for 
incremental  production.  The  data  pres¬ 
ently  available  to  FEA  do  not  provide  an 
adequate  basis  for  quantifying  precisely 
the  difference,  in  terms  of  potential  pro¬ 
duction  response,  between  Incremental 
and  “full”  pricing  at  either  level.  To 
some  extent,  the  experience  acquired  by 


the  FEA  in  administering  the  program 
described  herein  may  provide  a  basis  for 
assessing  these  differences.  However,  at 
this  time  the  FEA  believes  that  the  Le¬ 
win  Study  and  the  comments  received  are 
generally  indicative  of  the  probability 
that  more  production  will  result  by  pro¬ 
viding  for  a  market  level  price  than  by 
limiting  the  incentive  to  the  upper  tier 
price. 

In  addition,  the  comments  received  by 
the  FEA  generally  confirmed  the  obser¬ 
vations,  contained  in  the  January  No¬ 
tice  and  in  the  Lewin  Study,  that  pricing 
uncertainty  is  a  major  deterrent  to  in-  • 
vestment  in  high-cost  and  high-risk 
projects  of  this  nature.  As  noted  in  the 
January  Notice,  the  lower  tier  price  has 
been  "frozen”  for  several  months,  and 
the  upper  tier  price  has  been  “rolled 
back”  and  “frozen”  for  the  last  several 
months,  in  order  to  comply  with  the  com¬ 
posite  price  requirements  of  the  EPCA. 
Many  producers  expressed  the  opinion 
that  only  a  market  price,  relatively  im¬ 
mune  from  these  administrative  actions, 
would  justify  the  investment  required  in 
these  projects. 

Of  course,  as  the  PEA  r>ointed  out  in 
the  January  Notice,  under  current  legis¬ 
lation  the  incentive  price  received  for 
tertiary  production  must  be  included  in 
the  E^A  composite  price  calculations, 
and  to  this  extent  is  not  “exempt”  from 
potential  control,  because  under  the 
scheme  the  FEA  must  balance  the  effects 
of  pricing  actions  for  one  category  of 
production  on  the  prices  for  other  cate¬ 
gories  of  production.  Thus,  many  com- 
menters  conditioned  their  support  of  in¬ 
centives  for  tertiary  recovery  projects 
upon  the  removal  of  the  incentive  price 
from  the  composite  price  limitations. 
However,  based  on  current  projections, 
there  appears  to  be  ample  flexibility 
within  the  composite  price  limitations  of 
EE>CA  to  implement  this  program  with¬ 
out  any  impact  on  other  domestic  crude 
oil  prices.  Should  this  not  prove  to  be 
the  case,  an  “energy  action”  could  be 
submitted  to  the  Congress  pursuant  to 
section  551  of  EPCA  which,  if  not  dis¬ 
approved  by  Congress,  could  provide  any 
additional  pricing  flexibility  necessary  to 
continue  incentives  for  qualified  tertiary 
production. 

Most  commenters  indicated  that,  al¬ 
though  there  may  be  some  tertiary  pro¬ 
duction  response  to  the  proposed  price 
incentives  before  the  May,  1979  termi- 
natlodnal  date  of  the  composite  price 
limitations  of  the  EPCA  crude  oil  price 
control  program,  the  response  is  likely 
to  be  very  small  within  that  time  period. 
However,  most  commenters  favored  pro¬ 
viding  current  price  incentives,  because, 
as  indicated  in  the  January  Notice,  it 
would  tend  to  promote  earlier  imple¬ 
mentation  of  projects  and  would  avoid 
loss  of  opportunities  within  that  time 
period. 

In  addition,  on  April  29,  1977  (after 
issuance  of  the  January  Notice  and  hear¬ 
ings  on  the  proposal)  the  President’s  Na- 
tlonal  Energy  Plan  (“NEP”)  was  issued. 
The  NEP  calls  for  an  extension  of  crude 
oil  price  ccmtrols  well  beyond  the  expir¬ 


ation  of  the  current  mandatory  control 
period  of  the  EE>CA,  and  it  also  provides 
for  escalation  of  the  prices  of  lower-  and 
upper-tier  crude  oil  from  existing  fields 
only  to  the  extent  necessary  to  keep  pace 
wdth  domestic  inflation.  Although  the 
NEP  has  not  yet  been  fully  imi^emented, 
its  existence  clearly  establishes  that  pro¬ 
ducers  should  assume  generally  the  con¬ 
tinuation  of  domestic  crude  oil  price  con¬ 
trols.  Provision  of  a  world  market  price 
incentive  for  qualified  tertiary  produc¬ 
tion  is  therefore  likely  to  promote  in¬ 
creased  Investment  in  tertiary  enhanced 
recovery  projects,  and  a  consequent  in¬ 
crease  in  domestic  crude  oil  production, 
in  a  substantially  greater  degree  than  if 
controls  were  expected  generally  to  be 
terminated  in  1979.  It  should  also  be 
noted  that  the  NEP  also  calls  for  the  pro¬ 
vision  of  specific  incentives  above  the 
prices  permitted  for  lower-  and  upper- 
tier  crude  oil,  including  the  provision  of 
world  market  prices  for  incremental  ter¬ 
tiary  crude  oil.  This  is  essentially  the 
incentive  described  herein. 

Finally,  although  the  data  available 
to  the  FEA  are  not  sufficiently  exact  to 
l^ermit  precise  quantification,  the  FEA 
believes  that  a  substantial  number  of 
pr(H>erties  which  may  be  candidates  for 
tertiary  recovery  projects  are  currently 
producing  “new,”  or  upper-tier,  crude 
oil.  Providing  only  the  upper  tier  price 
for  Incremental  tertiary  production 
would  obviously  provide  no  additional 
incentives  to  undertake  tertiary  projects 
in  such  cases,  whereas  providing  for  a 
market  clearing  price  is  more  likely  to 
stimulate  projects  which  may  be  mar¬ 
ginal  at  uw>er-tier  prices. 

For  all  of  the  foregoing  reasons,  the 
FEA  has  determined  to  permit  market 
clearing  prices  to  be  charged  for  quali¬ 
fied  tertiary  production.  Of  course,  in 
keeping  with  the  experimental  nature  of 
this  particular  program,  the  FEA  will  be 
reviewing  the  awnopriateness  of  this 
level  of  pricing  in  the  course  of  imple¬ 
menting  the  program.  However,  as  noted 
previously,  a  producer  whose  application 
is  accepted  prior  to  the  issuance  of  any 
propos^  changes  in  the  program  will  not 
be  adversely  affected  by  any  such 
changes. 

B.  CRITERIA  FOR  QUALIFICATION  OF  PROJECTS 

1.  In  General. 

In  order  to  qualify  for  the  tertiary  in¬ 
centive  price,  crude  oil  must  be  produced 
as  a  result  of  the  application  of  certain 
defined  techniques  which  are  recognized 
to  be  “tertiary  mhanced  recovery  tech¬ 
niques,”  and  the  project  employing  such 
technique  or  techniques  must  be  shown 
to  be  uneconomic  in  the  absence  of  the 
incentive. 

The  techniques  which  ai'e  eligible  in 
principle  for  the  incentive  will  be  defined 
substantially  as  provided  In  the  January 
Notice,  with  the  major  exception  that  all 
techniques  will  be  subject  to  case-by-case 
economic  review.  Thus,  there  will  be  no 
distinction  between  techniques,  wherein 
certain  techniques  would  qualify  auto¬ 
matically  for  the  Incentive  and  others 
would  qualify  only  If  shown  to  be  un¬ 
economic  without  the  Incentive.  In  short. 
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the  has  determined  not  to  adopt 
the  “two-category”  approach  to  qualify¬ 
ing  techniques  which  it  proposed  in  the 
January  Notice.  All  defined  techniques 
will  be  in  one  category,  and  all  proposed 
projects  will  be  subject  to  FEIA  review 
and  certification  on  economic  grounds, 
regardless  of  the  particular  technique 
employed.  In  connection  with  this  de¬ 
cision,  the  originally  proposed  “quanti¬ 
tative  thresholds,”  specifying  the  extent 
to  which  the  relevant  materials  or  proc¬ 
esses  must  be  applied  in  order  for  a 
“category  one”  technique  to  qualify  auto¬ 
matically  for  the  incentive,  will  be  de¬ 
leted.  Such  thresholds  are  now  irrele¬ 
vant,  since  each  project  will  be  reviewed 
to  determine  whether  it  qualifies  for  the 
incentive  under  the  particular  circum¬ 
stances  applicable  to  that  project. 

A  large  number  of  commenters  chal¬ 
lenged  the  existence  of  two  categories 
with  differing  qualification  criteria  as 
being  inherently  arbitrary.  Several  also 
to(^  issue  with  the  qualitative  and  quan¬ 
titative  parameters  proposed  for  deter¬ 
mining  whether  a  particular  technique 
should  qualify  “automatically”  for  the 
incentive.  While  several  ctMnmenters 
urged  automatic  qualification  for  all  of 
the  listed  techniques,  others  simply 
pointed  out  that  generalizati<xis  about 
which  techniques  would  be  uneconomic 
wider  what  conditions  are  hazardous. 
Based  upon  its  assessment  of  the  com¬ 
ments  and  data  availaUe  to  it,  the  FEA 
has  concluded  that  it  is  not  appropriate 
at  this  time  to  establish  categorical  cri¬ 
teria  and  distinctions  as  to  which  tech¬ 
niques  would  be  imeconomic,  and  under 
vdmt  conditions.  However,  the  FEA  does 
not  believe  that  it  would  be  amiropriate 
to  permit  all  of  these  teclmiques  to 
qualify  automatically,  since  there  are 
clearly  some  projects  which  would  be 
(and  are  now)  economic  without  the  in¬ 
centive.  It  is  the  FEA’s  intention  to  pro¬ 
vide  the  incentive  mly  where  it  is  in  fact 
necessary  to  make  the  undertaking  (or 
continuation)  of  a  project  econcunic,  Le., 
where  the  project  would  not  be  economic 
withmit  the  Incentive,  and  thus  to  avoid 
windfalls  to  producers  for  production 
that  could  reasonably  be  expected  to  oc¬ 
cur  without  the  incentive.  As  pointed  out 
in  the  January  Notice,  the  EPCA  de¬ 
scribes  most  of  these  techniques  as  being 
of  a  kind  entitled  in  principle  to  the 
incentive,  but  it  mandates  provision  of 
the  Incentive  Mily  “to  the  extent  that 
such  techniques  would  be  imeconomical 
without  additional  price  incentives.” 
Therefore,  the  ra!A  has  determined  to 
require  that  all  projects  receiving  the 
Incentive  be  shown  by  the  producer  and 
certified  by  the  PEA  to  be  uneconomic 
in  the  abs^ce  of  the  incentive. 

It  is  possible  that,  in  the  course  of  ad¬ 
ministering  this  program,  the  FEA  may 
be  able  to  develop  reasonably  refined 
and  precise  criteria  for  determining  when 
a  project  should  qualify  without  detailed 
economic  review.  If  it  can  and  does 
develop  these  criteria,  appropriate 
amendments  may  then  be  forthcoming. 

The  FEIA  has  ccmsidered  the  admin¬ 
istrative  issues  raised  by  such  an  eco¬ 
nomic  review  process,  and  it  has  at 


this  time  concluded  that  the  objectives 
discussed  above,  together  with  the  need 
to  acquire  specific  experience  with  the 
economics  of  tertiary  recovery  projects, 
warrant  the  administrative  costs  in¬ 
volved.  In  this  connection,  it  should  be 
noted  that  .the  detennination  of  the 
amounts  of  incremental  crude  oil  en¬ 
titled  to  the  Incentive  price  will  require 
a  review  and  certification  process  for 
each  project  in  any  case,  so  that  the  is¬ 
sue  is  not  between  requiring  economic  re¬ 
view  and  conducting  no  review  at  all. 
Furthermore,  as  some  commenters 
pointed  out,  a  producer  will  in  any  event 
have  made  detailed  economic  estimates 
and  feasibility  studies  prior  to  seeking 
FEA  certification  of  the  amount  of  in¬ 
cremental  crude  oil.  These  studies  will 
in  turn  necessarily  be  based  upon  tech¬ 
nical  production  assumptions.  Therefore, 
the  additional  administrative  costs  of 
conducting  an  economic  review  in  con¬ 
nection  with  the  technical  review  of  the 
projected  incremental  production  should 
not  be  great. 

The  economic  analysis  in  which  the 
FEA  will  be  engaging,  in  determining 
whether  to  certify  a  project  on  econwnic 
grounds,  will  essentially  be  to  determine 
whether  the  producer  could  reasonably 
be  expected  to  undertake  the  project  in 
the  absence  of  the  incentive.  In  general, 
this  will  depend  upon  whether  the  pro¬ 
ducer  is  likely  to  realize  a  sufficient  re¬ 
turn  on  his  investment  in  the  tertiary 
project  without  the  incentive.  In  making 
this  determination,  the  FEA  will  con¬ 
sider  the  investment  required,  the  pro¬ 
jected  revenues  from  the  incremental 
production  at  the  applicable  ceiling 
prices  (or  tmder  any  prior  pricing  relief 
provided  the  producer),  and  (in  deter¬ 
mining  what  rate  of  return  would  be 
adequate)  the  risks  presented.  (In  con¬ 
sidering  the  investment  required,  the 
PEA  will  look  primarily  to  the  amount 
of  risk  capital  of  the  producer  actually 
being  committed  to  the  project.  To  tae 
extent  that  the  project  is  being  under¬ 
written  by  research  or  demonstration 
grants,  that  amount  would  generally  not 
be  considered.)  If  the  PEA  determines 
that  the  project  would  be  economic  with¬ 
out  the  incentive,  certification  will  be 
denied.  However,  if  the  PEA  determines 
that  the  project  would  not  be  economic 
without  the  incentive,  then  the  full  in¬ 
centive  for  all  incremental  production 
will  be  provided.  For  the  reasons  (essen¬ 
tially  administrative  in  nature)  dis¬ 
cuss^  in  the  January  Notice,  the  PEA 
will  not  limit  the  incentive  to  prices  or 
volumes  deemed  necessary  to  provide  an 
adequate  rate  of  return;  that  is,  it  will 
not  engage  in  ratemaking.  Under  the  in¬ 
cremental  approach,  the  producer  will 
bear  the  risk  of  failure  or  production 
shortfalls;  but  the  producer  will  be  en¬ 
couraged  to  undertake  these  risks,  where 
otherwise  justifiable,  by  having  relative 
assurance  that  prices  for  incremental 
tertiary  production  will  not  thereafter  be 
subject  to  prior  administrative  approval 
or  revislcm. 

As  previously  indicated,  the  qualita¬ 
tive  definitions  of  the  techniques  which 
are  considered  “tertiary  enhanced  recov¬ 


ery  techniques”  potentially  eligible  for 
tlw  Incoitive  will  be  essentially  as  pro¬ 
posed  In  the  January  Notice.  However, 
there  will  be  some  minor  revisimis  in 
order  to  av(^d  the  exclusion  of  certain 
variations  of  these  basic  techniques, 
which  were  inadvertently  not  Included 
in  the  proposal.  For  example,  the  FEIA 
has  learned  that  nitrogen  and  fiue  gas 
could  potentially  be  used  as  a  miscible 
fluid  in  miscible  fluid  techniques.  As 
another  example,  it  has  learned  that 
drive  injection  might  potentially  be  ac¬ 
complished  through  means  other  than 
the  use  of  existing  wells  for  injection. 
Although  these  variaticms  of  the  basic 
listed  techniques  could  actually  be  more 
economic,  in  general,  than  the  tech¬ 
niques  meeting  the  literal  wording  of  the 
proposed  definiticms,  FEA  has  concluded 
that  there  is  no  reason  to  exclude  these 
variations  fnnn  consideraticm. 

More  generally,  the  regulatkxis  will 
provide  that  variaticms  of  the  specifi¬ 
cally  listed  techniques  will  be  considered. 
It  is  not  the  F^IA’s  intentimi  to  limit 
eligible  techniques  to  those  meeting 
every  detail  of  the  definitions,  but  rather 
to  recognize  that  these  are  general  defi¬ 
nitions  and  that  particular  variations  of 
these  techniques  are  eligible  in  princi¬ 
ple.  Thus,  new  variatimis  (which  may 
represent  techncdoglcal  improvemoits  or 
refinements)  will  not  be  excluded. 

The  FEIA  has  determined  not  to  adopt 
the  requirement,  proposed  in  the  Janu¬ 
ary  Notice,  that  producers  establish  the 
likelihood  of  recovery  of  a  specified  mini- 
miun  of  incremental  crude  oil  (e.g.,  5% 
of  the  culginal  crude  oil  in  place)  in 
order  to  be  eligil^  for  the  incentive. 
The  purpose  of  this  proposed  require¬ 
ment  was  to  serve  as  a  screening  device 
to  avoid  drains  on  administrative  re¬ 
sources  where  the  project  ctmcemed 
might  only  marginally  contribute  to  in¬ 
creased  producticm.  However,  because 
the  incentive  price  will  be  limited  to  in¬ 
cremental  crude  oil,  the  FEA  has  con¬ 
cluded  that  eccmomics  aHone  are  likely  to 
preclude  producer  applications  for  cer¬ 
tification  in  cases  in  which  there  is  not 
a  prospect  of  substantial  incremental 
recovery. 

2.  ExLsting  Projects. 

As  proposed  in  the  January  Notice, 
projects  existing  on  the  effective  date  of 
the  final  regulations  will  not  generally 
be  entitled  to  receive  the  incentive,  be¬ 
cause  their  existence  is  presumptive  evi¬ 
dence  that  the  incentive  was  not  and  is 
not  required  in  order  to  commence  or 
continue  the  project.  In  general,  only 
those  projects  commenced  after  the  ef¬ 
fective  date  of  the  regulations,  and  after 
receipt  of  the  required  certifications,  or 
expansions  of  pfe-existing  projects  after 
the  effe(^ve  date  of  the  regulations  and 
after  receipt  of  the  required  certifica¬ 
tions,  will  be  eligible  for  the  incentive. 
However,  an  existing  project  may  re¬ 
ceive  the  incentive  if  it  is  shown  that  the 
project  would  otherwise  be  abandoned 
because  changed  circumstances  have 
rendered  ccmtinuation  of  the  project  un- 
eoonmnic.  The  FEIA  will  certify  such 
projects  if  the  producer  demonstrates 
that  there  has  been  a  material  change 
of  circumstances  since  the  Initiation  of 
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the  project  and  that,  viewing  the  project 
pixxspectively  under  the  circumstances 
existing  at  the  time  certification  Is 
sought,  continuation  of  the  project  would 
be  uneconomic  without  the  incentive.  In 
determining  whether  the  project  is  un¬ 
economic,  the  FEA  will  generally  dis¬ 
regard  imreasonable  (or  “simk”)  in¬ 
vestment,  and  will  focus  principally  upon 
the  costs  of  continuing.  Also,  the  FEA 
will  take  into  account  the  prior  tertiary 
production  history  of  the  project  in  as¬ 
sessing  the  risks  presented  and  the  re¬ 
lated  rate  of  return  necessary  for  the 
project  to  be  economic. 

If  the  required  showing  is  made,  how¬ 
ever,  the  producer  will  be  entitled  to  re¬ 
ceive  the  full  incentive,  as  is  the  case 
for  new  projects.  That  is,  the  entire 
amount  of  incremental  tertiary  produc¬ 
tion  will  be  entitled  to  receive  the  mar¬ 
ket  level  price.  Such  incremental  crude 
oil  may  include  some  current  production 
in  the  case  of  existing  projects,  since 
there  may  already  have  been  some  ter¬ 
tiary  production  response  to  the  project. 

A  possible  alternative,  which  the  FEA 
considered  but  is  not  adopting  at  the 
present  time,  would  be  to  consider  ex¬ 
isting  projects  to  be  outside  the  scope 
of  the  program  and  to  require  that  they 
obtain  relief.  If  at  all,  through  the  ex¬ 
ceptions  process.  Under  the  exceptions 
process,  the  FEA  generally  permits  a 
producer  to  increase  the  price  of  crude 
oil  to  the  extent  determine  to  be  neces¬ 
sary  to  permit  a  particular  project  to 
continue.  Thus,  requiring  an  existing 
project  to  obtain  relief  through  this 
process  would  mean  that  the  prices  per¬ 
mitted  would  be  only  so  much  as,  in 
FEA’s  judgment,  were  necessary  to  pro¬ 
vide  a  reasonable  rate  of  return.  In 
contrast,  existin  projects  under  this 
program  will  receive  the  full  incentive 
if  they  would  be  uneconomic  without  the 
incentive. 

In  reaching  this  conclusion,  the  FEA 
took  into  account  the  views  of  several 
commenters  that  different  treatment  of 
new  and  existing  projects  w'ould  tm- 
fairly  discriminate  against  producers 
that  had  previously  undertaken  pre¬ 
cisely  the  kind  of  effort  for  which  the 
Congress  intended  the  incentive.  More¬ 
over,  providing  the  incentive  for  existing 
projects  for  which  the  required  special 
showing  is  made  will  contribute  to  the 
ultimate  objective  of  the  incentive,  viz., 
increased  domestic  crude  oil  production, 
since  without  the  incentive  the  project 
would  be  abandoned  as  uneconomic. 
How'ever,  the  FEA  does  not  agree  that 
it  is  inappropriate  to  consider  the  dif¬ 
fering  circumstances  in  which  new  and 
existing  projects  find  themselves  in  de- 
teiTOining  whether  they  qualify  for  the 
incentive.  Failure  to  take  account  of 
the  special  considerations  applicable  to 
existing  projects  might  otherw’ise  result 
in  windfalls  to  producers  for  current 
production. 

The  FEA  fully  recognizes  that,  in  some 
cases,  provision  of  the  full  incentive  to 
projects  which  would  be  uneconomic 
without  the  Incentive  might  be  mwe 
than  sufficient  to  justify  the  project. 
This  is  as  true,  potentially,  for  new  proj¬ 


ects  as  for  existing  projects.  However, 
the  FELA  has  determined  that  the  incen¬ 
tive  should  be  “all  or  nothing,”  for  two 
reasons.  First,  to  attempt  to  “fine-time” 
the  incentive  to  FEA’s  judgment  of  what 
would  constitute  a  reasonable  rate  of  re¬ 
turn  would  lead  inevitably  to  ratemak¬ 
ing,  with  all  of  the  administrative  pit- 
falls  inherent  in  that  process  and  noted 
in  the  January  Notice.  As  previously 
stated,  the  FEA  believes  that  producers 
should  assume  the  production  risks,  but 
that  they  should  be  encouraged  to  do  so 
by  the  provision  of  prices  not  subject  to 
undue  administrative  review  and  re¬ 
vision.  Second,  the  FEA  believes  that  it 
is  within  the  spirit  of  the  ECPA  pro¬ 
visions  for  these  incentives  to  err,  if  at 
all,  on  the  side  of  liberality  in  this  re¬ 
gard,  without  attempting  at  every  stage 
to  interpose  administrative  judgments 
as  to  what  permissible  prices  should  be. 

However,  the  FEA  will  be  reviewing 
this  matter,  as  well  as  the  other  aspects 
of  its  current  incentive  program,  in  con¬ 
nection  with  its  subsequent  overall  re¬ 
view  of  the  program. 

The  requirement  that  an  existing  pro¬ 
ject  be  shown  not  only  to  be  uneconomic, 
but  also  to  have  been  affected  by 
changed  circumstances,  is  retained  as 
proposed  in  the  January  Notice.  How¬ 
ever,  the  requirement  that  such  changed 
circumstances  have  been  unforeseeable 
has  been  deleted.  The  purpose  of  the 
“changed  circumstances”  requirement  is 
to  assure  that  the  incentive  is  not  given 
to  projects  which,  even  if  not  “eco¬ 
nomic”  m  terms  of  production  revenues, 
represent  corporate  expenditures  justi¬ 
fied  on  grounds  other  than  production 
revenues  (such  as  research  expendi- 
tmes).  In  such  cases,  providing  the  m- 
centive  would  represent  a  form  of  wind¬ 
fall  since  it  would  not  be  a  necessary  in¬ 
ducement  for  the  project.  On  the  other 
hand,  if  a  producer  can  show%  by  refer¬ 
ence  to  convincing  objective  evidence, 
that  the  original  purposes  of  the  project 
have  been  exhausted  and  that  continua¬ 
tion  of  the  project  must  now  be  justified 
on  other  grounds  (viz.,  production  reve¬ 
nues),  then  the  FEA  believes  that  the 
project  should  be  eligible  for  the  incen¬ 
tive,  provided  of  course  that  the  other 
required  shovrings  are  made.  "Since  this 
eventuality  is  “foreseeable,”  it  appears 
that  a  requirement  of  unforeseeable 
changes  in  circumstances  would  be  too 
stringent.  Moreover,  a  requirement  of 
unforeseeability  might  also  preclude 
projects  which  have  experienced  a  sub¬ 
stantial  production  shortfall,  since  the 
risk  of  this  occurring  is  certainly  fore¬ 
seeable.  Accordingly,  the  requirement  of 
unforeseeability  of  changes  in  circum¬ 
stances  has  been  removed. 

C.  CRUDE  OIL  ELIGIBLE  FOR  THE  INCENTIVE 
“price-incremental”  crude  OIL 

The  FEA  has  determined  to  permit  the 
incentive  price  only  for  the  incremental 
crude  oil  produced  as  a  result  of  a  quali¬ 
fied  tertiary  enhanced  recovery  project. 
Incremental  crude  oil  entitled  to  the  in¬ 
centive  price  is  that  which  is  in  excess  of 
the  amount  of  crude  oil  that  would  have 
been  produced  from  the  property  or  proj¬ 


ect  area  in  question  in  the  absence  of 
toe  project.  To  determine  the  amount  of 
incremental  crude  oil  a  “non-incremen- 
tal”  prcxluction  baseline  will  be  estab¬ 
lished,  based  upon  projected  maximum 
feasible  production  from  toe  non-tertiary 
recovery  methods  which  are  or  have  been 
applied  to  the  property  or  project  area 
as  of  the  date  certification  is  granted. 
Incremental  crude  oil  entitled  to  the  in¬ 
centive  price  will  be  all  that  produced 
above  the  certified  non-incremental 
baseline  amounts  for  the  relevant  pe¬ 
riod,  beginning  after  implementation  of 
the  project. 

Permitting  the  incentive  price  for  in¬ 
cremental  crude  oil  is  in  conformity  with 
the  proposal  set  fcHth  by  the  FEA  in  the 
January  Notice.  In  that  Notice,  toe  FEA 
recognized  that  there  was  concern  as  to 
whether  toe  “incremental”  approach 
provided  an  adequate  incentive,  and  it 
identified  several  alternatives  which  it 
wished  to  consider.  Many  of  the  com¬ 
ments  received  expressed  the  opinion 
that  the  “incremental”  approach  was  not 
adequate,  and  espoused  the  adoption  of 
one  or  a  combination  of  the  alternatives 
discussed.  These  commenters  generally 
adopted  the  arguments  against  toe  pure¬ 
ly  “incremental”  approach  which  were 
recognized  in  toe  January  Notice,  viz., 
that  such  an  approach  imposes  the  entire 
risk  of  failure  on  toe  producer  and  may 
not  permit  the  adequate  formation  or 
recovery  of  capital  necessary  for  tertiary 
recovery  projects. 

The  FEA  appreciates  the  force  of  these 
contentions,  and  does  not  dismiss  them 
lightly.  However,  in  toe  difficult  task  of 
balancing  competing  objectives  it  is  the 
FEA’s  present  judgment  that  the  pro¬ 
gram  described  herein  will  both  provide 
a  meaningful  incentive  for  toe  undertak¬ 
ing  of  tertiary  enhanced  recovery  proj¬ 
ects  and  will  also  assure  that  the  incen¬ 
tive  does  not  promote  inefficient  or  dis¬ 
torted  economic  behavior. 

Limiting  the  incentive  to  incremental 
crude  oil  should  prevent  toe  application 
of  tertiary  recovery  techniques  in  cases 
in  which  the  prospect  of  incremental 
production  alone  (even  if  priced  at  mar¬ 
ket  prices)  would  not  justify  the  project, 
but  where  the  producer  might  be  induced 
to  “go  through  toe  motions”  of  imple¬ 
menting  a  teritiary  project  if  he  could 
thus  increase  toe  prices  of  current  pro¬ 
duction.  In  other  words,  by  requiring 
each  project  to  be  self-supporting  (with 
the  incentive),  the  incentive  will  not 
induce  distorted  economic  decisions.  In 
addition,  the  incremental  approach  will 
tend  to  correlate  increased  production 
and  production  revenues  with  the  level  of 
effort  and  expense  incurred  by  toe  pro¬ 
ducer  in  implementing  toe  enhanced  re¬ 
covery  effort,  and  will  thus  avoid  any  in¬ 
ducement  to  undertake  nominal  efforts 
at  tertiary  recovery  in  order  to  receive 
higher  prices  for  non-tertiary  produc¬ 
tion.  Finally,  under  the  incremental  ap¬ 
proach  any  higher  prices  for  domestic 
crude  oil  will  be  directly  correlated  with 
increased  domestic  crude  oil  production, 
which  it  is  the  purpose  of  the  incentive 
to  promote.  Under  this  approach,  in¬ 
creased  dcnnestlc  crude  oil  prices  will  not 
be  out  of  proportion  to  increased  crude 
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oil  production,  as  they  might  be  If  cur¬ 
rent  production  were  to  receive  the  in¬ 
centive  price.  For  all  of  these  reasons, 
the  FEIA  has  rejected  the  alternative  of 
permitting  all  production  frcMn  a  tertiary 
project  to  receive  the  incentive  price. 

The  FEA  has  considered,  but  has  for 
purposes  of  the  present  program  re¬ 
jected,  the  alternative  of  “releasing”  a 
portion  of  current  crude  oil  production 
based  upon  the  level  of  capital  commit¬ 
ted  to  a  tertiary  project.  This  decision 
is  based  in  part  upon  the  reasons  dis¬ 
cussed  above  for  not  permitting  increases 
in  the  prices  of  current  crude  oil  produc¬ 
tion,  in  part  for  the  administrtaive  rea¬ 
sons  noted  in  the  January  Notice,  and  in 
part  because  the  FEA  presently  believes 
that  the  producer  should  in  general  bear 
the  risks  involved  in  these  projects  in 
return  for  the  prospect  of  receiving  the 
incentive  price.  Producers  are  in  the  best 
position  to  know  whether  and  which  of 
their  properties  are  good  prospects  for 
substantial  tertiary  recovery,  and  the 
FEA  believes  that  in  general  the  public 
should  not  underwrite  projects,  through 
higher  ciurent  crude  oil  prices,  when  the 
producer  considers  the  prospect  of  ob¬ 
taining  incremental  crude  oil  frc«n  auch 
projects  too  risky  even  at  market  prices 
for  such  production.  Otherwise,  it  is  likely 
that  domestic  crude  oil  prices  would  es¬ 
calate  out  of  proportion  to  the  benefits 
of  increased  production. 

Moreover,  underwriting  a  specific  proj¬ 
ect  through  higher  current  crude  oil 
prices  may  result  in  inefficient  uses  of 
capital.  If,  without  such  an  imderwriting, 
the  producer  would  decide  that  a  better 
use  of  capital  were  for  other  purposes, 
such  as  exploration  for  as  yet  undiscov¬ 
ered  crude  oil,  providing  a  full  or  partial 
“guarantee”  of  capital  recovery  from  a 
tertiary  project  would  distort  that  de¬ 
cision.  In  proving  incentives  for  tertiary 
projects,  the  FEA  cannot  ignore  the  po¬ 
tentially  distorting  effects  on  other  de¬ 
cisions  affecting  fundamental  national 
energy  objectives. 

The  FEA  also  considered  but  rejected 
an  alternative  espoused  by  several  com- 
menters,  viz.,  that  “incremental”  crude 
oil  be  deemed  to  have  been  produced  in 
any  period  in  the  same  percentage  to 
total  actual  production  in  that  period  as 
the  project^  ultimately  recoverable 
“tertiary  reserves”  bears  to  total  ulti¬ 
mately  recoverable  reserves.  The  main 
difficiilty  with  this  approach  is  that,  as 
Indicated  in  several  comments,  it  is  diffi¬ 
cult  to  estimate  the  amount  of  reserves 
recoverable  from  an  untried  technique 
within  a  reasonable  range  of  acciu'acy. 
Therefore,  this  approach  would  be  based 
upon  a  large  amount  of  speculation,  and 
may  grossly  overstate  or  understate  the 
amount  of  incremental  crude  oil  ulti¬ 
mately  recovered.  In  this  respect,  this 
alternative  too  would  not  necessarily  cor¬ 
relate  increased  prices  with  Increased 
production. 

Notwithstanding  the  foregoing  obser¬ 
vations,  the  FEA  Is  not  minmizing  the 
concerns  of  those  commenters  express¬ 
ing  the  (pinion  that  the  Incremental  m>- 
proach  provides  an  Inadequate  incentive. 
In  the  ensuing  period  during  which  the 


FEA  is  Implementing  the  program  de¬ 
scribed  herein.  It  will  car^ifily  review 
producer  responses  to  this  program  In 
an  effort  to  determine  whether  this  pro¬ 
gram  Is  adequate.  However,  the  FEA 
presently  believes  that  this  program  will 
elicit  producer  response,  as  indicated  In 
other  comments  received  by  the  FEIA.  In 
this  connection,  the  FEA  notes  that  the 
NEP,  and  the  prosp>ect  for  continued 
crude  oil  controls  which  it  presents,  may 
well  cause  producers  to  undertake  proj¬ 
ects  which  they  might  not  otherwise 
imdertake  if  controls  were  anticipated  to 
be  removed  within  a  few  years.  Under 
the  NEP,  producers  should  now  be  aware 
that,  whenever  incremental  tertiary  pro¬ 
duction  occurs,  it  will  be  permitted  to 
receive  a  price  in  excess  of  that  allowed 
for  most  other  dwnestic  crude  oil. 

As  indicated  previously,  the  “non-in- 
cremental”  baseline  against  which  in¬ 
cremental  production  is  to  be  measured 
would  consist  of  projected  maximum 
feasible  production  from  non-tertiary 
techniques  being  applied  to  the  property 
or  project  area  on  the  date  certification 
is  granted.  The  FEA  has  determined  not 
to  adopt  the  proposed  requirement  that 
the  non-incremental  baseline  include 
“imputed”  production  from  other  tech¬ 
nically  feasible  non-tertiary  techniques 
which  might  have  been  applied  to  the 
property  or  project  area,  but  which  have 
not  been  applied  to  the  property  or  proj¬ 
ect  area.  A  major  reason  for  this  Is  that, 
as  noted  previously,  it  is  difficult  to  pre¬ 
dict  with  reasonable  accuracy  the 
amoimt  of  production  response  from  a 
technique  for  which  there  is  no  produc¬ 
tion  history  on  the  property.  In  addition, 
the  imputation  of  production  from  tech¬ 
niques  which  are  technically  but  not 
economically  feasible  would  overstate 
realistically  obtainable  non-incremental 
production  and  tmderstate  incremental 
production;  and  the  effort  to  separate 
economic  ttieoretical  techniques  from 
uneconomic  theoretical  techniques  would 
be  likely  to  involve  unacceptable  ad¬ 
ministrative  difficulties.  Finally,  the  FEA 
believes  that  economics  alone  will  prob¬ 
ably  prevent  producers  from  seeking  the 
incentives  for  quantities  of  crude  oil 
which  could  be  recovered  economically 
through  non-tertiary  techniques,  since 
producers  are  likely  to  exhaust  economic 
techniques  prior  to  considering  the  ap¬ 
plication  of  uneconomic  tertiary  tech¬ 
niques. 

Of  course,  the  non-incremental  base¬ 
line  will  be  projected  based  upon  maxi¬ 
mum  feasible  production  from  existing 
techniques.  TTiis  will  avoid  projecting 
non-incremental  production  based  upon 
production  histories  in  which  produc¬ 
tion  has  been  artificially  depressed  for 
any  reason. 

,  It  should  be  noted  that  non-incre¬ 
mental  and  incremental  production  will 
be  established  for  a  project  area,  where 
the  project  does  not  cover  an  entire 
property.  This  is  because  the  production 
history  and  characteristics  of  different 
portions  of  the  same  property  may  be 
different,  and  in  such  cases  it  is  appro¬ 
priate  to  account  for  these  differences 
so  that  the  tertiary  project  itself  is 


neither  penalized  nor  benefltted  by  fac¬ 
tors  not  affecting  or  affected  by  the  proj¬ 
ect.  Thus,  If  the  non-tertiary  decline 
curve  for  the  tertiary  project  area  is  dif¬ 
ferent  than  for  the  property  as  a  whole, 
only  the  specific  decline  curve  for  that 
portion  will  be  used.  Similarly,  the  meas¬ 
urement  of  actual  post-certification  pro¬ 
duction  miist  be  accomplished  separately 
for  the  project  area  and  the  remainder 
of  the  property.  The  purpose  of  this  re¬ 
quirement  is  to  assure  that  events 
occurring  on  the  portion  of  the  property 
unaffected  by  the  project,  such  as  “in¬ 
fill”  drilling  increasing  production  or 
reduced  production  occurring  for  any 
reason,  are  not  credited  or  charged  to 
tertiary  production. 

The  FEA  recognizes  that  the  establish¬ 
ment  of  separate  decline  curves  for  sep¬ 
arate  portions  of  a  property,  and  the 
separate  measurement  of  production 
from  these  pwrtions,  will  entail  addi¬ 
tional  effort  and  exp»ense.  However,  it  has 
determined  that  it  is  necessary  separate¬ 
ly  to  account  for  production  where  the 
project  does  not  cover  an  entire  pn^rty, 
for  the  above  reasons.  Therefore,  in  seek¬ 
ing  the  certification  the  burden  shall  be 
upK>n  the  producer  satisfactcHily  to  estab¬ 
lish  the  scope  of  the  project  area,  and 
also  to  undertake  the  separate  measure¬ 
ment  of  production  from  the  affected 
and  unaffected  portions  of  the  prop)erty. 
The  FEA  believes  it  is  reasonable  to  im¬ 
pose  such  a  requirement  as  a  condition 
of  certification,  in  order  to  essure  that 
the  incentive  is  operating  as  intended. 

The  “project  area”  will  generally  be 
defined  on  an  “affected  well”  basis.  That 
is,  the  producer  will  be  required  to  show 
the  wells  from  which  production  will  be 
affected,  r>osltlvely  or  negatively,  by  rea¬ 
son  of  the  application  of  the  tertiary 
project. -It  is  the  subsequent  production 
from  these  wells  that  will  be  utilized  in 
determining  the  amount  of  incremental 
crude  oil  produced. 

D.  CERTIFICATION  AND  RECERTIFICATION  OF 
PROJECTS 

1.  Certification  procedures  generally — 
As  propKKed  in  the  January  Notice,  in  or¬ 
der  for  a  project  to  qualify  for  the  incen¬ 
tive  it  must  first  be  certified  by  the  FEA. 
The  essential  objectives  of  the  certifica¬ 
tion  are  two-fold:  (1)  to  establish  that 
the  project  qualifies  on  economic  grounds 
to  receive  the  incentive:  and  (2)  to  es¬ 
tablish  the  amount  of  Incremental  crude 
oil  which  will  be  produced  from  the  proj¬ 
ect.  (As  noted  previously,  the  FEA  has 
departed  from  its  initial  proposal  to  the 
extent  that  it  now  requires  all  projects 
to  receive  the  above  certifications,  in¬ 
cluding  the  economic  certification,  re¬ 
gardless  of  the  technique  being  em¬ 
ployed.) 

As  propx)sed  in  the  January  Notice,  the 
FEA  will  be  rel5dng  upon  the  relevant 
existing  State  and  F^eral  regulatory 
agencies  in  making  the  determinations 
concerning  the  amount  of  incremental 
crude  oil  to  be  produced.  Insofar  as  con¬ 
cerns  the  willingness  and  ability  of  these 
agencies  to  undertake  the  necessary  an¬ 
alyses,  the  responses  received  by  the  FEIA 
were  generally  affirmative.  The  FEA  w- 
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predates  the  cooperative  spirit  demon- 
strated  by  these  authorities,  and  tt  In¬ 
tends  to  woi^  closely  with  them  In  im¬ 
plementing  this  program. 

However,  the  FEA  has  determined 
tliat,  for  the  present  at  least,  It  vdll  not 
formalize  the  relationship  between  It  and 
the  other  agencies  to  the  extent  proposed 
in  the  January  Notice.  Comments  re¬ 
ceived  by  the  FEA  Indicate  that  the  agen¬ 
cies  are  to  some  extent  differently  situ¬ 
ated  in  terms  of  the  review  procedmes 
currently  applied  and  the  kinds  and 
amounts  of  infonnation  it  is  feasible  to 
provide.  Moreover,  it  is  difficult  to  fore¬ 
see  pi*ecisely  what  information  will  be 
needed,  and  how  best  to  develop  that  in¬ 
formation,  except  in  the  context  of  spe¬ 
cific  producer  applications  and  a  specific 
agency’s  procedures. 

For  the  above  reasons,  the  FEA  has 
determined  that,  for  the  present  at  least, 
all  applications  for  certification  will  be 
submitted  directly  to  the  PEA.  The  PEA 
will  thereupon  contact  the  relevant  agen¬ 
cy  to  arrange  with  that  agency  a  mutu¬ 
ally  agreeable  schedule  for  making  the 
necessary  determinations.  The  producer 
will  be  advised  of  these  arrangements.  It 
is  contemplated  that  the  PEA  will  work 
closely  with  these  agencies,  and  that  PEA 
involvement  will  not  necessarily  be  lim¬ 
ited  to  post  hoc  review  of  the  information 
developed  by  the  agencies.  In  general,  the 
PEA  believes  that  actual  experience  In 
processing  these  applications  will  be  ben¬ 
eficial  not  only  to  the  FEA  but  also  to  the 
agencies  assisting  it.  It  may  be  that  such 
experience  will  demonstrate  how  and 
where  the  relative  processing  functions 
can  be  formally  assigned  between  the 
FEA  and  other  existing  agencies;  but 
until  that  time  the  FEA  believes  that  it 
would  be  unrealistic  to  attempt  to  pro¬ 
vide  for  a  formal  delegation  of  sp>eciflc 
functions  and  a  formal  review  process. 

Requiring  that  applications  be  sub¬ 
mitted  directly  to  the  FEA  should  reduce 
the  time  involved  in  the  certification  pro¬ 
cedure.  For  example,  with  respect  to 
those  matters  which  the  relevant  exist¬ 
ing  agency  is  not  equipped  to  handle,  the 
PEA  can  concurrently  be  performing  Its 
review  (or  making  other  arrangements 
for  such  review)  of  the  producer’s  appli¬ 
cation.  Thus,  the  FEA  may  be  able  to  per¬ 
form  its  economic  review  while  the  other 
agency  assumes  primary  responsibility 
for  the  increment^  crude  oil  determina¬ 
tion.  Of  course,  the  FEA  must  retain  ul¬ 
timate  responsibility  for  the  final  deci¬ 
sion,  and  the  authority  to  make  that  final 
decision.  However,  to  the  extent  that  the 
PEA  is  able  to  work  closely  with  the  rele¬ 
vant  agency  throughout  the  processing 
of  an  application,  the  need  for  a  time- 
consuming  formal  review  after  the  other 
agency  has  made  or  proposed  its  deter¬ 
minations  should  be  minimized.  It  is  a 
fundamenal  objective  of  the  FEA  to 
avoid  unduly  lengthy  certification  pro¬ 
ceedings. 

In  all  cases,  the  burden  will  be  upon  the 
producer  to  establish  entitlemrat  to  cer¬ 
tification.  PEA,  as  the  certifying  author¬ 
ity,  will  (together  with  the  relevant  State 
or  Federal  agency)  exercise  its  independ¬ 
ent  judgment  In  making  Its  determina¬ 


tions.  However,  the  determinations  will 
necessarily  be  based  primarily  upon  the 
Information  submitted  by  the  producer 
In  connection  with  the  application,  to¬ 
gether  with  such  other  Information  as 
the  PEA  or  Its  assisting  agency  may  re¬ 
quire  from  the  producer  or  may  other¬ 
wise  acquire  from  any  source.  The  appli¬ 
cation  must  contain  all  of  the  informa¬ 
tion,  together  with  supporting  data  and 
documentation,  as  Is  reasonably  neces¬ 
sary  to  enable  the  PEA  or  other  relevant 
agency  to  make  the  necessary  determina¬ 
tions.  As  stated  in  section  I.A.4.,  above, 
the  PEA  will  establish  guidelines  for  pro¬ 
ducers  concerning  the  information  re¬ 
quired  to  be  submitted.  Although  the  fol¬ 
lowing  list  is  not  necessarily  exhaustive 
of  all  of  the  Information  required,  it  sets 
forth  generally  the  type  of  informaticm 
which  the  PEA  believes  will  be  required 
in  OTder  to  make  the  necessary  certifica¬ 
tions: 

INFOHMATION  REQUIRED  FOR  TERTIARY 

Enhanced  Oh.  Recovery  Incentive  Pricing 

(A)  Property  Information — (i)  Property 
area  (Acres);  Location  (bounds); 

(11)  Characteristics  of  Wells:  Producers; 
Injectors;  Disposal  Wells;  Temporary  aban¬ 
donment; 

(lU)  Production  history:  All  categories, 
1972-Date,  semi-annually; 

(Iv)  BPCL; 

(V)  Average  depth  of  wells;  and 

(vl)  Average  reservoir  thickness:  gross 
and  net. 

(B)  Project  Information — (1)  Project  area 
(Acres);  Location  (bounds); 

(11)  Characteristics  of  Wells:  Producers; 
Injectors;  Disposal  Wells;  Temporary  aban¬ 
donments;  New  wells  required; 

(ill)  Production  history:  All  categories, 
1972-Date,  semi-annually; 

(Iv)  Non-tertlary  Production  Baseline 
Projections:  Projection  base  (Including  res¬ 
ervoir  characteristics).  Projection  computa¬ 
tion  formula; 

(v)  Projection  of  all  tiers  other  than  ter¬ 
tiary  recovery  production; 

(vl)  Tertiary  recovery  method  proposed: 
Description  of  operational  procedures.  Cost 
breakdown.  Incremental  oil  production  pro¬ 
jections; 

(vil)  Investment  plan;  Financial  arrange¬ 
ment,  Timing  of  investment.  Major  items  of 
expenditures;  and 

(vlll)  Operation  plan;  Work  performance 
schedule.  Major  equipment  installations.  In¬ 
jection  and  production  procedures,  In-fleld 
separation  procedures. 

The  FEA  recognizes  that  the  certifica¬ 
tion  procedures  established  will  entail 
definite  expenditures  of  time  and  money. 
It  so  stated  in  the  January  Notice,  and  it 
received  several  comments  objecting  to 
the  proposed  procedures.  To  some  extent, 
as  indicated  above,  the  FEA  believes  that 
avoiding  a  formalized  two-step  system 
of  review  will  reduce  these  expenditures. 
However,  it  has  concluded  that  a  certifi¬ 
cation  procedure  cannot  be  avoided  al¬ 
together,  because  such  a  procedure  is 
necessary  to  assure  that  the  incentive 
is  not  misapplied.  It  will  also  contribute 
to  relative  producer  certainty  that  the 
FEA  will  not  subsequently  deny  the  in¬ 
centive  after  the  producer  has  expended 
substantial  sums  in  furtherance  of  the 
project.  Although  a  certification,  once 
given,  remains  subject  to  revision  or  re¬ 
vocation  on  the  grounds  discussed  in  sec¬ 


tion  E.,  below,  such  certification  would 
not  be  subject  to  revision  or  revocation 
simply  because  the  PEA  might  subse¬ 
quently  disagree  with  the  producer’s 
original  conclusions  regarding  the 
amount  of  Incremental  crude  oil  to  be 
produced  or  whether  the  project  would 
be  economic  without  the  incentive.  Un¬ 
der  the  certification  procedure,  any  dis¬ 
agreements  will  be  made  known  to  the 
producer  prior  to  the  expenditure  of  sub¬ 
stantial  sums  in  implementing  the 
project. 

2.  Recertification  requirements — The 
PEA  has  determined  to  impose  an  affir¬ 
mative  obligation  upon  producers  to  seek 
recertification  of  their  projects  in  the 
event  that  post-certification  incremental 
or  non-incremental  production  varies 
substantially  from  that  established  in  the 
certification.  For  these  purposes,  post¬ 
certification  production  will  be  deemed  to 
vary  substantially  f  rmn  certified  volumes 
if  they  vary  by  more  than  20  percent  or 
50  barrels  per  day,  whichever  is  greater, 
over  an  18 -month  period.  For  these 
purposes,  also,  the  amount  of  incremen¬ 
tal  as  well  as  non-incremental  produc¬ 
tion  for  any  period  will  be  established  in 
the  certification.  Thus,  although  incre¬ 
mental  crude  oil  entitled  to  the  incentive 
price  for  a  given  period  will  be  all  that 
over  the  non-incremental  baseline  for 
that  period,  If  such  amount  exceeds  the 
amount  of  incremental  production  es¬ 
tablished  in  the  certification  for  that  i}e- 
riod  by  more  than  the  above  thresholds 
the  producer  will  be  required  to  estab¬ 
lish  the  reasons  for  such  variance  and 
will  be  required  to  obtain  recertification. 
(It  should  be  noted  that  the  FEA  will 
necessarily  be  required  to  utilize  incre¬ 
mental  production  estimates,  based 
upon  producer  estimates  except  to  the 
extent  modified  during  certification  by 
the  FEA,  in  order  to  determine  whether 
the  project  would  be  economic  without 
the  incentive.  Therefore,  it  is  apprt^ri- 
ate  to  utilize  these  estimates  to  deter¬ 
mine  recertification  (thresholds.) 

It  must  be  emphasized  that  the  re¬ 
quirement  to  obtain  recertification  does 
not  mean  that  the  FEA  will  necessarily 
revise  the  original  certification.  It  means 
merely  that  a  variance  in  amoimts  above 
the  estabilshed  thresholds  will  be  the  oc¬ 
casion  for  FEA  review  of  the  original  ap¬ 
plication  and  the  data  base  for  that  ap¬ 
plication,  and  will  require  the  producer 
to  explain  the  reasons  for  the  variance. 
The  requirement  for  recertification  is  a 
response  to  several  comments  to  the  ef¬ 
fect  that  is  difficult  to  project  produc¬ 
tion  in  periods  far  removed  from  the 
present  time,  and  it  is  intended  to  pro¬ 
vide  the  FEA  with  an  opportimity  to  re¬ 
view  those  projections  and  the  data  on 
which  they  are  based  when  actual  pro¬ 
duction  varies  substantially  from  those 
projections.  Also,  in  the  case  of  new  proj¬ 
ects,  the  lead-times  betwe^  certification 
and  the  initial  tertiary  production  re¬ 
sponse  may  be  as  much  as  three  years. 
The  non-tertlary  production  history  dur¬ 
ing  that  period  may  be  greatly  above  or 
below  that  projected  in  the  certification, 
so  that  revisiixi  of  the  non-incremental 
baseUne  may  be  appropriate  prior  to  the 
initial  tertiary  producti(m  response. 
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It  should  also  be  emph&sized  that  any 
revocation  of  certifications,  or  their  re¬ 
vision  in  a  manner  adverse  to  the  pro¬ 
ducer,  would  be  predicated  only  upon 
the  grounds  discussed  in  section  E.,  be¬ 
low,  viz.,  that  the  producer  is  determined 
not  to  have  sought  or  implemented  the 
certification  in  good  faith  or  as  repre¬ 
sented  in  the  original  application,  or 
that  the  certification  was  based  upon  a 
material  error  or  omission  of  which  the 
producer  knew  or  should  have  known. 
Thus,  recertification  of  the  project  and 
the  original  volumes  would  be  granted 
unless  the  PEA  determines  that  the 
facts  presented  justify  revision  or  revo¬ 
cation  of  the  original  certification.  Un¬ 
der  this  approach,  a  producer  would  not 
be  penalized  for  the  success  of  his  proj¬ 
ect,  unless  the  reasons  for  such  success 
are  such  that  the  producer  knew  or 
should  have  known,  at  the  time  of  the 
original  certification,  that  the  produc¬ 
tion  response  was  likely  to  be  different 
than  originally  estimated  by  the  pro¬ 
ducer.  However,  notwithstanding  any  re¬ 
certification,  all  certifications  or  recer¬ 
tifications  would  remain  subject  to  revi¬ 
sion  or  revocation  if  the  FEA  should  sub¬ 
sequently  discover  that  such  action  is. 
warranted  on  the  above  grounds. 

The  FEA  understands  that  the  estab¬ 
lishment  of  any  specific  quantitative  cri¬ 
teria  for  determining  when  recertifica¬ 
tion  must  be  sought  is  to  some  degree 
subject  to  argument,  because  produc¬ 
tion  projections  are  in  their  natme  sub¬ 
ject  to  large  marking  of  error.  It  also 
understands  that  the  specific  20%  and 
50  barrel  criteria  discussed  above  may 
prove  to  be  unnecessarily  low  in  prac¬ 
tice,  and  it  will  therefore  be  reviewing  the 
appropriateness  of  these  criteria  in  con¬ 
nection  with  its  overall  review  of  the 
program.  However,  the  PEA  considers 
that  some  such  criteria  are  necessary 
and  appropriate,  for  the  reasons  dis¬ 
cussed  previously,  and  the  specific  cri¬ 
teria  set  forth  herein  represent  the  FEA’s 
best  present  judgment  concerning  the 
amount  of  variance  which  would  war¬ 
rant  review  of  the  original  certification. 

E.  POST-CERTIFICATION  EVENTS 

As  indicated  in  the  preceding  section, 
a  certification  or  recertification  is  sub¬ 
ject  to  review,  and  modification  or  rev¬ 
ocation,  on  certain  groimds,  i.e.,  the  fail¬ 
ure  of  the  producer  to  have  obtained 
certification  or  implemented  the  project 
in  good  faith,  the  failure  of  the  pro¬ 
ducer  to  implement  the  tertiary  project 
at  the  times  and  in  the  manner  repre¬ 
sented  in  his  application  for  certifica¬ 
tion,  or  the  granting  of  certification  or 
recertification  on  the  basis  of  a  material 
error  or  omission  of  which  the  producer 
knew  or  should  have  known.  The  rea¬ 
sons  for  these  provisions  are  essentially 
as  stated  in  the  January  Notice.  In  brief, 
they  are  intended  to  assure  that  unwar¬ 


ranted  incentive  prices  are  not  given  to 
producers  because  of  matters  known  to  or 
within  the  control  of  the  producer,  and 
not  known  to  or  within  the  control  of  the 
FEA.  Inasmuch  as  the  producer  is  in 
the  best  position  to  known  the  facts  re¬ 
garding  a  particular  project  and  to  con¬ 
trol  the  implementation  of  his  project, 
the  FEA  believes  that  it  is  appropriate 
to  impose  the  burden  upon  producers  to 
msike  full  disclosure  of  all  relevant  mat¬ 
ters  and  to  implement  their  projects  as 
represented  in  their  applications  for  cer¬ 
tification,  at  the  risk  of  losing  their  cer¬ 
tification,  retroactively  or  partially  re¬ 
troactively  (where  appropriate)  as  well 
as  prospectively,  if  they  do  not  do  so. 

The  FEA  recognizes  the  argument 
raised  in  several  comments,  that  these 
provisions  will  not  contribute  to  the  kind 
of  certainty  required  by  producers  if 
they  are  to  implement  tertiary  recovery 
projects.  However,  it  has  been  determined 
that  these  provisions  are  necessary  to 
prevent  pKitential  abuses  of  the  incentive. 
Moreover,  the  FEA  does  not  believe  that 
any  fears  about  “second-guessing”  are 
warranted.  In  the  first  place,  any  ret¬ 
roactive  revocation  or  revision  of  a  cer¬ 
tification  w'ould  be  based  upon  the  judg¬ 
ment  (after  investigation,  where  appro¬ 
priate)  that  one  of  the  foregoing  grounds 
for  such  action  exists.  Second,  in  mak¬ 
ing  this  determination,  the  FEA  will 
necessarily  apply  a  standard  of  reason¬ 
ableness.  It  is  not  possible  to  reduce  the 
required  judgments  to  a  formula,  but 
in  general  the  FEA  would  put  itself  in 
the  place  of  a  reasonable  producer  seek¬ 
ing  and  applying  the  incentive  in  good 
faith. 

In  the  January  Notice,  the  FEA  indi¬ 
cated  that  it  was  concerned  that  the 
requirement  to  implement  the  project 
at  the  times  and  in  the  manner  set  forth 
in  the  application  for  certification  might 
induce  ineflScient  behavior  on  the  part 
of  producers,  where  unforeseen  circum¬ 
stances  made  adherence  to  the  original 
plan  not  sensible.  The  FEA’s  concern 
was  that  producers  might  continue  to 
adhere  to  the  original  plan,  for  no  other 
reason  than  that  failure  to  do  so  might 
render  them  subject  to  the  risk  of  revo¬ 
cation  of  their  certification.  It  indicated 
that  producers  could  seek  recertification 
(modification  of  the  original  certifica¬ 
tion)  in  such  cases,  although  it  also  rec¬ 
ognized  the  administrative  costs  of  doing 
so.  The  FEA  has  concluded  that  it  is 
appropriate  to  impose  the  requirement 
upxin  producers  to  adhere  to  the  plan 
uix>n  which  certification  was  based,  or 
to  seek  recertification  in  the  event  that 
they  determine  they  cannot  adhere  to 
their  original  plan,  since  the  original 
certification  will  necessarily  have  been 
based  upon  the  assumption  that  the  pro¬ 
ducer  would  adhere  to  the  plan.  Although 
it  is  likely  that  many  deviations  from 
the  original  plan  will  not  be  of  suffi¬ 


cient  magnitude  to  affect  the  fundamen¬ 
tal  bases  upon  which  the  original  certi  ¬ 
fication  was  granted,  it  is  not  possible  for 
the  P!ELA  to  prescribe  in  advance  what 
changes  will  be  material  to  the  certifica¬ 
tion  and  what  will  not.  Therefore,  it  has 
determined  that  the  primary  obligation 
should  be  upon  the  producer  to  advise 
the  FEA  of  any  changes  in  the  original 
plan,  and  to  permit  the  FEA  to  determine 
whether  and  to  what  extent  to  revise  the 
original  certification. 

The  FEA  is  also  aware  that  projects 
are  not  always  implemented  in  toto  at 
the  one  time,  but  that  they  may  be 
phased  in  over  a  period  of  time.  It  rec¬ 
ognizes  that,  in  such  cases  particularly, 
it  is  difficult  to  predict  the  exact  times  of 
implementation  or  to  predict  the  exact 
levels  of  expenditure  at  any  ^ven  time; 
accordingly,  the  probabilities  of  change 
are  considerable.  However,  for  the  rea¬ 
sons  given  above,  the  FEA  presently  be¬ 
lieves  that  it  will  be  necessary  to  require 
the  producer  to  obtain  recertification  in 
the  event  of  any  changes.  Of  course, 
nothing  prevents  the  producer  from  sub¬ 
mitting  ranges  of  times  and  ranges  of 
expenditures  within  which  the  project 
will  be  Implemented,  and  thus  providing 
some  degree  of  fiexibllity.  In  such  cases, 
however,  the  FEA  will  generally  adopt 
the  most  conservative  end  of  that  range 
in  determining  whether  to  certify  the 
project. 

III.  Regulations  Implementing  the 
Incentive 

As  is  apparent  from  the  foregoing  dis¬ 
cussion,  the  implementation  of  an  incen¬ 
tive  program  for  the  application  of  ter¬ 
tiary  enhanced  recovery  techniques 
presents  difficult  technical  issues  as  well 
as  difficult  issues  of  policy. 

The  FEA  is  presently  formulating  spe¬ 
cific  regulations  Intended  to  implement 
the  decisions  set  forth  herein,  together 
with  certain  related  matters  such  as  en¬ 
titlements  treatment  for  tertiary  crude 
oil,  and  it  will  be  issuing  such  regrula- 
tior.s  in  the  near  future.  In  view  of  the 
potential  for  unforeseen  technical  Im¬ 
plications.  these  regulations,  although 
intended  to  be  final,  may  be  given  a 
delayed  effective  date,  in  order  to  permit 
comment  on  any  perceived  technical  dif¬ 
ficulties  or  omissions  in  such  regulations. 
In  setting  forth  the  matters  contained 
herein,  it  is  the  FEA’s  Intention  to  advise 
the  public  of  tiie  nature  of  the  program 
which  will  be  Implemented,  so  that  pro¬ 
ducers  desiring  to  apply  for  certification 
and  to  receive  the  incentive  may  be  plan¬ 
ning  accordingly. 

Issued  in  Washington,  D.C.,  August  11, 
1977. 

Eric  J.  Fygi, 

Acting  General  Counsel, 
Federal  Energy  Administration. 

I FR  Doc.77-23610  Filed  8-12-77:2:32  pial 


FEDERAL  REGISTER,  VOL.  42,  NO.  1 59— WEDNESDAY,  AUGUST  17,  1977 


